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Michael J. LaVelle — State Bar No. 002296
Matthew K. LaVelle — State Bar No. 018828
LAVELLE & LAVELLE, PLC ‘

2525 East Camelback Road, Suite 888
Phoenix, AZ 85016 «
MJL@LaVelle-LaVelle.com
Matt@laVelle-LaVelle.com

Telephone: (602)279-2100

Facsimile: (602) 279-2114

Attorneys for Defendants Tom Hirsch, Diane Rose Hirsch,
Berta Walder, Howard Walder, Harish P. Shah, Madhavi H. Shah and Horizon Partners, LLC

BEFORE THE ARIZONA CORPORATION COMMISSION
In the matter of: | DOCKET NO. S-20660A-09-0107

RADICAL BUNNY, L.L.C., an Arizona
limited liability company,

HORIZON PARTNERS, L.L.C., an - MOTION FOR SUMMARY
Arizona limited liability company, JUDGMENT OR TO DISMISS
TOM HIRSCH (aka TOMAS N. (Oral Argument Requested)
E Iiig?;iréd ]?flj‘ NE ROSE HIRSCH Arizona Comoration Commission

. v ~ DOCKETED
BERTA FRIEDMAN. WALDER (aka APR 8 0 2010
BUNNY WALDER, a married person, IO
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Defendants hereby move to dismiss or for summary judgment on all claims
related to securities fraud all as is more fully set forth in the attached Statement of

Facts and Memorandum of Points and Authorities incorporated in this Motion.
RESPECTFULLY SUBMITTED this, day of April, 2010.

LAVELLE & LAVELLE, PLC

ichael J. %Velle ;
2525 E. Camelback Rd., Ste. 888

Phoenix, AZ 85016

Attorneys for Defendants Tom Hirsch, Diane Rose Hirsch,
Berta Walder, Howard Walder, Harish P. Shah, Madhavi H.
Shah and Horizon Partners, LLC

Memorandum of Points and Authorities

An Overview
As shown by the accompanying materials, Defendants did not sell anything.
Defendants were members of a company that served as a buyer’s agent to buy

fractional interests in notes. Some were notes issued by the entity involved in

| construction projects and some were issued by Mortgages Ltd. to obtain funds to

lend for construction projects. For the purpose of this Motion, those differences
are an irrelevancy. All of the money raised was for construction, not financing for
a business. The notes were for a fixed percentage amount, were not premised on

someone else’s profit and the purchases did not result from solicitations.
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| - The Law
“A. “Note” Does Not Mean Every Note.
> The Securities Statutes, both the Federal statutes and the State statutes, all
define a security to include “any...note.” Our state statute appears to be modeled
on the Model State Securities Act. But in the arcane world of securities fraud, that
is just the beginning of the inquiry. “The Supreme Court has often admonished
that a “thing may be within the letter of the statute and yet not within the statute.”
United Housing Foundation, Inc. v. Forman, 421 U.S. 837, 849 (1975).”

Ruefenacht v. O'Halloran, 737 F.2d 320 (3d. Cir. 1984). This lawsuit is based on
claims of fraud in the purchase or sale of securities. For the purposes of the fraud |
claims, the Federal law and the State law create the same tests for securities. The

notes here do not meet the test.

The name given to the instrument does not determine if it is a security. For

instance, in United Housing Foundation, Inc. v. Forman, 421 U.S. 837 (1975), the
court considered “stock” in a cooperative. The court said “common sense

suggests that people who intend to buy residential apartments in a state subsidized

‘cooperative, for personal use are not likely to believe that in reality they are|

purchasing investment securities simply because the transaction is evidenced by
something called share of stock.” See, 421 U.S. 849. The Supreme Court held
that while the cooperative shares were called stock and “stock™ was specifically
listed in the definition of securities, cooperative shares do not equate to something

ordinarily called stock.

What Radical Bunny sold, according to the Commission, (we deny Radical
Bunny sold anything) was participations in a note not issued by Radical Bunny.

These notes were for a fixed return of a non-contingent obligation. The seminal
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case of SEC v. J.W. Howey Co., 328 U.S. 293 (1946), requires that an investment
contract be “an investment of money in a common enterprise with profits to come
solely from the efforts of others.” See, 328 U.S. at 301. Using that reasoning, the
court also held that employee’s interest in a compulsory pension plan even though
it had investments, had a return and was clearly designed to return money, was not
a “security” within the meanings of the act. International Brotherhood of
Teamsters v. Daniel, 439 U.S. 551 (1979).

The court noted that the employee did not invest in the pension fund, he
only accepted employment. Here, the participant did not invest in Radical Bunny.

Radical Bunny was the agent that acquired Mortgage Ltd. notes for its principals.

Before the law was changed to exempt certificates of deposits, Marine Bank v.

Weaver, 455 U.S. 551 (1982), also held that such deposits were not securities.
The 1934 Act specifically included the term “certificate of deposit,” but the court
noted that the securities laws were not intended to provide a broad remedy for all

fraud.

B. The Participants Did Not Acquire An Interest In Radical Bunny.
Mortgages Ltd. had its own securities issues and registered many of their
loans. The question for this Court is, was the participant buying info Radical

Bunny? It clearly was not. So was what they bought a security?

- C. These Notes Which Raised Funds For Construction Were Not
, Securities. ‘
The characteristics usually associated with securities are the right to receive

dividends contingent upon a pdrtion of the profits, negotiability, the ability to be
pledged or hypothecated, the conferring of voting rights in proportion to the

number of shares owned and finally the capacity to depreciate in value. See,
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Landreth Timber Co. v. Landreth, 471 U.S. 631 (1985). In that case, the court

reserved until another day the question of whether notes or bonds might be shown

by proving only the document itself. Five years later in Reeves v. Ernst & Young,
494 U.S. 56 (1990), the court said “that whether a note is a security depends on

2

the nature of the note.” Here the notes were used to finance construction. They

were not generally thought of as a security.

D. There Was No Marketing.
| As Vol. 2, Bromberg and Lowenfels, Securities Fraud and Commercial
Fraud, (2009 ed.) states at § 4:32 “one of the most important elements in
determining whether or not a particular instrument is a security within the 1933
and 1934 Act definitions is a manner in which the interest is marketed. Here the
notes were not marketed at all. There were no sales materials, no sales program,
no solicitations, there was only word of mouth from other investors. See the

Hirsch Declaration for a complete description of the program.

The Federal Securities Fraud law holds that notes may not be notes for
securities fraud purposes. The cases are many. See, Kansas State Bank v.

Citizens Bank, 737 F.2d 1490 (8" Cir. 1984), (participation in notes not subject to|

anti fraud provisions because it was collateralized, was at a fixed interest rate and
the borrower intended to use the funds as operating funds). Chemical Bank v. |
Arthur_Anderson & Co., 726 F.2d 930 (2™ Cir. 1984) (notes to ﬁnance’ a

borrowers current operations were not securities even though their maturity may

have exceeded nine months).

This analysis finally brings us to AMFAC Mortgage Corporation v. Arizona
Mall of Tempe, Inc., 583 F.2d 426 (9" Cir. 1978). There the instruments were

notes, and importantly suit was brought both under the Federal Securities Statutes

5
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and the Arizona Statute. The court held a motion to dismiss appropriate. After
noting that “It has been left to Federal courts to determine what financial
transactions actually involve ‘securities’.” Id., 583 F.2d at 431, and after noting a
split in the c‘ircuits as to thé tesfs used, the court reached this conclusion: “A note
given to a lender in thé course of a commercial financing transaction is not a
security within the meaning of Federal Securities laws.” Id., 583 F.2d at 434. It
finally concluded, “If we were to expand the reach of these acts to ordinary
commercial loan tfansactidns the purpose behind these laws would be distorted.”
Id., 583 F.2d at 434 |

So aside from thc fact the Federal court dismissed a claim under the
Arizona Securities law with that language, how do all these Federal cases impact
Arizona? The Federal regulatory scheme resembles the Arizona Statutory
scheme. (The various statutes, almost identical, are attached as Exhibits A, B and
C). The courts have held our statute is derived from the Securities Act of 1933.
Butler v. American Asphalt & Contracting Co., 25 Ariz. App. 26, 540 P.2d 757

(App. 1975). But most importantly, when the Arizona legislation enacted A.R.S
§44-1999 as part of a series of amendments to Title 44, Chapter 12, it included the

following statement of legislative'intent:

It is the intent of the legislature that in construing the
provisions of Title 44, Chapter 12, Arizona Revised
Statutes, the courts may use as a guide the interpretation
given by the securities and exchange commission and the
federal or other courts in construing substantially similar
~ provisions in the federal securities laws of the United
States. - o '
Eastern Vanguard v. Arizona Corp. Comm’n, 206 Ariz. 399, 410, 79
P.3d 86 (2003).




o 00 NN N Nt AW N =

NN N N N N N O e o o e e e e

Thus, Arizona looks to Federal interpretations of Securities law for

guidance. First Citizens Federal Savings and Loan v. Worthen Bank and Trust,

1919 F.2d 510 (9™ Cir. 1990). Unless there is good reason from the Federal

interpretation, Arizona will follow the Federal law, State v. Gunnison, 127 Ariz.
110, 618 P.2d ,604 (1980). See also, Eastern Vanguard Forex, Ltd. v. Arizona
Corp. Comm’n, 206 Ariz. 399, 79 P.3™ 86 (App. 2003), Nutek Information
Systems, Inc. v. Ariz. Corp. Comm’n, 194 Ariz. 104, 977 P.2d 826 (App. 1998).

The Arizona Courts had a perfect chance to disavow AMFAC when a

cﬁminal conviction was considered in State v. Tobler, 173 Ariz. 211, 841 P.2d

206 (1992), there a convicted appellant claimed the Arizona statute was

unconstitutionally vague. For criminal purposes, the court held “notes” meant all

notes, but it was careful not to extend its opinion to the interpretations Federal law
might place on “notes” in civil actions for fraud. At footnote 5, it carefully noted
“the issue of whether the Reeves test or something like it, 1s applicable to A.R.S.
§44-1991 is not presented in this‘ case.” Igb_le_r, 173 Ariz. at 213, footnote 5. It
went on to say “we are not willing to mix and merge fraud with registration and
ignore the plainly separate treatment accorded these concepts under both State and

Federal law.” Tobler, 173 Ariz. at 214. Thus, the law related to fraud is that notes

|intended to raise funds for construction projects are not securities under the fraud

provisions of the State or Federal Securities Acts. A copy of the AMFAC

decision is attached as Exhibit D.

Conclusion
These notes were given to a lender in the course of commercial financing

transactions. Under the AMFAC decision reviewing both State and Federal law,
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they were held not to be securities for the purposes of the fraud provisions of State
and Federal law. '

The fraud claims must be dismissed.

RESPECTFULLY SUBMITTED this_%7 day of April, 2010.

LAVELLE & LAVELLE, PLC

ALt ///

Michael J. LAY elle
2525 E. Camielback Rd., Ste. 888

Phoenix, AZ 85016

Attorneys for Defendants Tom Hirsch, Diane Rose Hirsch,
Berta Walder, Howard Walder, Harish P. Shah, Madhavi H.
.Shah and Horizon Partners, LLC

ORIGINAL and 13 GOPIRS filed this
Q‘ZQ day of , 2010 with:

ARIZONA CORPORATION COMMISSION
Securities Division ‘

11300 West Washington, Third Floor

Phoenix, Arizona 85007

COP of the foregoi LED thls
day of ,2010 to:

Lyn Farmer

Chief Administrative Law Judge
ARIZONA CORPORATION CoMMISSION
1200 West Washington

Phoenix, Arizona 85007

Julie Coleman

ARIZONA CORPORATION COMMISSION
Securities Division ‘
1300 West Washington, Third Floor
Phoenix, Arizona 85007
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Jordan A. Kroop
Thomas J. Salerno
SQUIRE SANDERS & DEMPSEY, LLP

| Two Renaissance Square

40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004-
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(1)(a) of the Securities Act of 1933 (formerly § 2(1) of
ecurities Act of 1933) dafines the term “security” as fol-
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Direct-PersoNaL DEALING §4:10

Sec. 2(a) Definitions—. When used in this title,unless the
context otherwise requires—

(1) The term “security” means any note, stock, treasury
stock, security future, bond, debenture, evidence of
indebtedness, certificate of interest or participation in any
profit-sharing agreement, collateral-trust certificate,
preorganization certificate or subscription, transferable
share, investment contract, voting-trust certificate, certifi-
cate of deposit for a security, fractional undivided interest
in oil, gas, or other mineral rights, any put, call, straddle,
option, or privilege on any security, certificate of deposit,
or group or index of securities (including any interest
therein or based on the value thereof), or any put, call,
straddle, option, or privilege entered into on a national se-
curities exchange relating to foreign currency, or, in gen™ -
eral, any interest or instrument commonly known as a
“security,” or any certificate of interest or participation in,
temporary or interim certificate for, receipt for, guarantee

of, or warrant or right to subscribe to or purchase, any of
the foregoing. : e

1 e S ey
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§ 3(a)(10) of the Securltles Exchange Act of 1934 deﬁnes
“gecurity” in substantially similar terms:

Sec. 3.(a) When used in thls title, unless the context
othermse requires—

(10) The term “security” means any note, stock, treasury

stock, security future, bond, debenture, certificate of inter-

est or participation in any proﬁt sharmg agreement or in

any oil, gas, or other mineral royalty or lease, any

collateral trust certificate, preorganization certificate or

subscription, transferable share, investment contract,

voting-trust certificate, certificate of deposit for a secunty,

any put, call, straddle, optlon or privilege on any security,

~ certificate of deposit, or group or index of securities

(including any interest therein or based on the value

thereof), or any put, call, straddle, option, or privilege

entered into on a national securities exchange relating to

foreign currency, or, in general, any instrument commonly

known as a “security”; or any certificate of interest or

participation in, temporary or interim certificate for,

receipt for, or warrant or right to subscribe to or purchase,

any of the foregoing; but shall not include currency or any

note, draft, bill of exchange, or banker’s acceptance which

. has a maturity at the time of issuance of not exceeding
e ‘ ‘ nine months, exclusive of days of grace, or any renewal
' thereof the maturity of which is likewise limited.







SECURITIES—DEFINITIONS
Ch. 12

ARS. §44-1801

26. "Security’ means any note, stock, treasury stock, bond, commodity
investment contract, commodity option, debenture, evidence of indebtedness,
certificate of interest or participation in any profit-sharing agreement, collater-
al-trust certificate, - preorganization certificate or subscription, transferable
share, investment contract, viatical or life settlement investment contract,
voting-trust certificate, certificate of deposit for a security, fractional undivided
inlerest in oil, gas or other mineral rights, real property investment contract or,
in general, any interest or instrument commonly known as a "'security’’, or any
certificate of interest or participation in, temporary or interim certificate for,

receipt [or, guarantee of, or warrant or right to subscribe to or purchase, any of
the {oregoing.
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LEXSEE 5 83 F 2D 426

AMFAC MORTGAGE CORPORAT[ON an Oreoon Corporatlon, Plam- k

tiff-Appellant, v. ' ARIZONA MALL OF TEMPE, INC., a Minnesota Corporation,

Watson, Frederick O., and Watson, Jane Doe, his wife, Ericson, Orrin A., and Eric~ -

son, Galoris A., his wife, Watson Construction Company, a Minnesota Corporation,. . IR
Commercral Umon Insurance Company, a Massachusetts Corporatron, the Ericson .- ' - L

S PRIOR HISTORY [**1] Appeal from the Umted
S . States Drstrlct Couxt for the Drstrlct of Arrzona e

Anz for plamt'ff-appellant :

of Jennmas, Strouss & Salmon Phoemx, Arrz;j, Davrd L»"

Cahfomla sitting by desrgnatlon N
o VOPINION BY: ANDERSON '

- OPINION

, [*428] Thrs is: yet another attempt to convert the o : .
- securities laws into somethmg which they-are not. The- _:' o
. securities laws do not afford general relief when com-
" mercial loans turn out to have been unwisely made, nor -
" are théy a source of general federal jurisdiction.. See

. Great Western Bank & Trust v.. Kotz, 532 F.2d 1252,

1253 (9th Cir. 1976). Arlzona Mall of Tempe Inc. (Ari-

.. zona Mall) defaulted on a bulldmg loan agreement with
o Amfac Mortgaﬂe Corporatlon (Amfac) Arnfac brought :

Dcvelopment Co a anesota Corporanon, Defendants-Appellees

UNITED STATES COURT or APPEALS 'N[NTH CIRCUIT
i 533 sz14 6 1978 Us. App LEXIS 8679; I'ed Sec L Rep (CCH) P95, 588

0ctober3 1978 _‘

“‘AYCCOUNSEL William S. Hawcrood bie (araued) Phoenrx i

T "eph E McGarry, Phoemx ‘Ariz.; P. Mrchael Whrpple
- (argued), Phoenix, Ariz., Frederick J. Martone (argued), -

States Dlstrlct Judge for. the Central Dlstnct of.’,‘:i

‘sutt in Arlzona state courts on the secured promlssory
,~note ‘which [**2]+ had ‘been given by Arizona Mall.
- Amfac then’ mstrtuted this action in the federal district -
“court in’ Arizona, arguing that the promissory note was a i
! securrty" within the meaning of the federal and Arizona
ecurities laws 1 The - district .court’ dismissed all -of
_mfacs securrtres clalms for failure to. state claims upon

: drsmrssed Amfac's erahth claim for rehef which mvolved .
“atort against a surety for- fallure to state a clatm upon
,"whlch relief may be granted i

clarm alleged’vrolatlon of § 10(b) o]

& Exchange Act and Rule 10(b)S. Third clarm

alleged v1olatlon of § 12(2) and ‘§ 17 of the Se-

s Act. Fourth claim alleged- violation ‘of §

44-1 991 of the Arrzona securrtles ‘law: Fifth claim

- alleged violation of § 15 of the Securities Act and
§ 20 of the. Exchange Act. Sixth claim alleged = =

"~ conspiracy to violate the Securities Act'and the . ..

- “Exchange Act. Seventh claim alleged further vi- " . - -
~"olations of § 12(2) and § 17 of the Securities'Act, ~# -~
'§ 10(b) ‘and Rule 10(b)5 of the Exchange Act, -«

?f,and § 44 1991 ofthe Arrzona securrtres law, = o

[**3] ; We afﬁrrn
FACTS :

_- This case arrses out of the transa jons which wer
undertaken to finatce - the constructron of ‘a shoppmor;__
center. The prmcrpal actprs involved in'those transac- = -
trons mclude the partles to thls appeal “Appellant Am- "~ oo
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 Fed. Sec. L. Rep. (CCH) P96,588 ~ : S T SR

i fac was the lender who undertook the ﬁnancmo of the =
project.. Appellee Anzona Mall was the owner and bor--
- Appellee Orrin Ericson’ was the

- rower” from Amfac.
_ president of Ar1zona Mall and also of Appellee Ericson

- Development Cornpany Appellee Watson Construction

- Company (Watson Constructron) was the contractor for S

-~ 'the construction of the ‘shopping center, and Appellee L
- Frederick O. Watson was the president of that company. -
Company:

~Appellee  Commercial - Union  Insurance
(Commercial Union) was the surety on the construction

* " bond under which Watson Construction was the princip-.

al, and Amfac and Arizona Mall were the obligees.

On July 1L, 1973, Anzona Mall entered into a con-*“
,' struction contract with Watson ‘Construction by which'

“- Watson obligated itself to construct the shopping center,

" On that same day, a surety bond was secured from
- ,;_Commercral Union whereby Commercial Union, as su-
~ rety, bound itself to protect Amfac and Arizona Mall'as -

-+ dual .obligees, in the event [**4] of default by Watson
o Constructron, the prmcrpal

, Atter revrewmg the constructron contract documents 7
“and receiving further assurances from Watson Construc- '

- tion, Amfac formally commttted itself to the transaction

by Arizona Mall to:Amfac within two years. Arizona

225,000.00.

‘monthly to -Amfac.

~the shoppmg center 1tse1f as it was completed

" Under [**5] the burldmg loan agreement Amfac
" was to make perrodrc advances. of the prmcrpal amount

) --of .the promissory note depending upon the deoree of .
completton of the shopping center and whether certain

designated lease commitments had been obtained.” Am-

' fac's loan was further: protected by various other provi-- -
- sions of the building loan agreement. There could be o’
e changes in" the plans of . specrﬁcatrons which ‘would: "
change the -square footage of the project or reduce or’
increase the contract price by'$ 500.00 or more without -
The prior.approval’ -
- of Amfac was nécessary before anything could be pur-
- chased for the shopping center under a conditional sales

.. the prior written approval of Amfac.

i

g contract or security‘ agreement,
inspect both the project and Arizona Mall's books and
records.

. 'Artzona Mall

on August 27, 1973, when the promissory note, deed o f,‘,k‘,ﬂ;_/Erlcsons was subordinated to the: mdebtedness and obh-”.

’trust ‘and bulldmo loan agreement were executed.. The.v' :
. promissory note had a face amount of 22:5 million. The =
“. - entire principal sum under the note was payable [*429] -

;_»Mall could obtairn an ‘extension of one year providing: it
vas not ‘in default and upon ‘payment of an additional $. -

jlaWS
i The interest rate was determined = ;
'?Imonthly at a rate of cither 4% Or 51/2% Over the prime: i)
- interest rate. In the event of default by Arlzona Mall un-"-
der the. building loan agreement or deed of trust Amfac -
~ " could accelerate and demand payment of all sums (both
. principal and mterest) outstandma on the note. To se-.
ure"payment on the note, Amfac was: desrgnated asthe = 7
o ,,'beneﬁclary under a deed of trust to the real property and S

‘trft‘s [**7]'
~7fF ed R Civ.P, _motlon for drsmxssal xs

- Amfac had the -right to

is. - A provision protected Amfac's interest from ST
any lien claims, ‘;The events ‘of default were speIled out i
in some detarl S ' S

Amfacs interest was - addrtronally secured by other

:collateral which was pledged by Appellee Ericson and

his ‘wife. This included Ericson's interest in the follow- = = =

~ing partnershrps Camelback Center, Conestoga Mall of
- Grand Island, Northern Center, Park Drive Shopping

Center, and [**6] Valley West DM.  Ericson also:

..~ pledged 250 shares of the-.common caprtal stock of Eric-
.-.som. Development and his wife pledged 225 shares of the

common capital stock of Village Ten, Inc. “The Ericson

 appellees also signed a guaranty. whereby they obhrrated
themselves to pay all of the obligations of Arizona Mall."

 Amfac had the power under the guaranty to proceed
“against the' Ericsons and their collateral regardléss. of -

- what action ‘was taken against Arizona Mall.

" ally, the: Encsons sr,,ned a guaranty of completion under

- which they agreed to assume all responsrblhty for com-

Addition- 7

pletron of the project in. the case of abandonment. by
~Any indebtedness of Arizona Mall to the -

gattons of Arrzona Mall to Amfac

Amfac alleges that the promlssory note 1ssued by

: ArtZona Mall was a security, and also that the guaranty,
and completron cuaranty, were -each "securities." Addi-
i tlonally, Amfac claims that all of the documents mvolved
~. - in the transactions taken together were an investment
= ‘Interest on the money actually dtsbursed"’;f-.f
“ - under the building: loan agréement was to be: pard E

contract and therefore a "secunty" under the securmes

DISMISSAL UNDER RULE 12(b)(6)

The test for determmmg the sufﬁc1ency of the plam— ;
cornplamt under Rule 12(b)(6)

o ) complamt should not be

':dlsm1ssed for- failure to state a claim un- - -
" less it appears beyond ‘doubt that the
" plaintiff can prove no set of facts in sup-

- port of his claim whrch would entrtle him -
o rehef " o S

: Conleyv szson, 355 US 41, 45 46 78S Ct. 99, 102,
2 L Ed. 2d 80. (1957), and Harmsen v. Smith, 542 F.2d
496, 502 (9th Cir. 1976). In this case, the court is- aided”
“in its determination by the attachment of several docu-

ments. to the plaintiff's complaint. ? The court is not. lis 5 Hon

mited by the mere allegations contained in the complaint -
-~ as Amfac contends.
complamt are properly a part-of the court's

These documents, as “part of the
[*430]
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- Fed. Sec‘ L.Rep. (CCH) P96,588‘

f,revrew as to whether plamtrff can prove any set of facts
km 'support of its claim that there were securities involved.
“in the present transaction. -On a motion to dismiss, the
: complamt is construed in favor of the pleader. Sherman

v. Yakahi, 549 F.2d 1287, 1290 (9th Cir. 1977). And any .

doubts are resolved in favor of the pleader. * Williams v. ¥ '

Gorton 529F 7d 668 672 (9tlz Czr 1976)

2“ See Tenopir v. State Farm Mut, Co 403

F.2d 333 (9th Cir: 1 968), where court consrdered
insurance policy attached to'the complaint in a
L motron to dismiss- for tarlurc to state a claim. -

[**8] - Amfac aroues “that dlsmlssal for farlure to-

state a claim was rmproper in this case in view of Great~

Western Bank & Trust v. Kotz 532 F.2d 1252 (9th Cir.:

+1976). In Great Western, which also presented the ques-"
< tion’ of whether a securlty was involved, the court held
. that a dismissal under Rule 12(b)(6) was improper. .
" However, the summary disposition was. upheld because
- the court treated it as a motion for summary judgment.
\'However Great Western is distinguishable on this point
. from the-présent case. - In Great Western, the district:
~ court considered evidentiary matter beyond the plamtlft‘s i 5 :
: “complaint, % Unless this evrdentrary maftter- was incots ..
- porated in the' plamtrffs complamt it could not usually
obe consrdered by the court on a motion to- dismiss for-
farlure to'state a claim. * Therefore, if any state of facts,” S
even those inconsistent with the evidentiary matter pre~ ER e
" sented to the court, could have supported the alleaatrons
of plamtlff‘s complaint, then dismissal was erroneous.’
" /.. However, in the present case this court is not so hmrted
. Since the plaintiff attached to the complaint the several o
“~basic documents, the scope of the facts which can sup--
i port plaintiff's claim [**9] .is limited by the documents
-+ attached to the complaint and involved in this transac- ::;,
. tion." In the present case, dismissal would be improper -
. only-if under any state of facts supporting the allegattons S
7. of plaintiffs complaint And the attached documents, S
= plamtrff has stated a vahd clarm ' e

' ‘3 In the present case, “matters outsrde the

pleadmgs were offered to the district court in the’
" form - of an -affidavit from - appellee  Ericson.

" However, this has no bearing on this motion for

two reasons: First, it can be presumed that the:

district court did not use the affidavit in arriving,

at its decision to dismiss, The district court must. -
* have impliedly excluded the -affidavit- since it -
" .characterized its decision as a motion to drsmrss :

" for failure to state a claim rather than as a motion -

.- for summary judgment. And, secondly, the afﬁ-_~ S
~ - “davit contains little of substance, and nothing

‘which was needed by thrs court-or nnphedly by
~the drstrlct court to artive ata decrsron

. is “proper.
.Amerzca 347 F2a’298 300.(5th Cir. 1977) SR

4 Under Fed RCiv.P. 19(b) when "matters ; :
- outside the. pleadmw are presented to and not ex-
cluded by-the. court” the motion to dismiss for"

failure to state a claim (12(b)(6)) "shall be treated S

as one for summary Judament "

[**10] Add‘tloﬂally, Amfac contends that it s
improper to decide the issue of whether there is a securi-".

ty on a motion: to dismiss for failure to state a claim.

jHowever if the transactions pleaded in plaintiffs com-
~ plaint do not constitute "securities," then dismissal for

failure to state a claim upon ‘which relief can be granted
" Hilgeman v National Insurance Co. of .

b 5, - -On the record made here dlsrmssal in thrs
instance “is* also proper under Fed R.Civ.P. "

- 12(b)(1) for lack of subject matter jurisdiction. : e
- See the procedural history of United Housing =~
.Foundation~ v.. Forman (Forman v. Commumty SR

- Services, “Inc.), 366 F. Supp..I1I7
- (S.D:NY.1973), 500 F.2d 1246 (2nd Cir. 1974),
421 US. 837,95 8. Ct. 2051,44 L. Ed 2d 621
- {1975). This defense may be asserted at any time,

- at either the trial or appellate level, by either the =~ .
' parties or by ‘the court. 5 Wright & Miller, . ..
"~ Fed.Prac: & Pr. 545 (1969) Other Circuits have. =~
“held that dismissal for lack of subject matter ju- -

" risdiction was proper in litigation under the se- =

. -curities laws after a determination that promisso-
; f,g}. " ry notes were not securities. C NS Enterprzs-
L es, Inc. v. G. & G. Enterprzses Inc; 508 F2d .
1354 (Tth Cir.. 1975) Cert. denied, 423 US. 825
96 8. Ct 38 46 L. Ed 2d 40 (1975); McClure v. - .
. First National Bank of Lubbock, 497 F.2d 490
. (5th Cir. 1974), Cert. denied, 420 U.S. 930, 958
" Ct. 1132, 43 L. Ed. 2d 402 (1975); Lino v. City
-+ Investing Co., 487 F.2d 689 (3rd Cir.. 1973), See .
Jalso ,MCGovern Plaza Joint Venture v. First of =
.+ Denver Mortgage Investors, 562 F.2d 645 (10th -

Cir. 1977) (dismissal proper after finding thatno .~

A ;securtty was involved in the transaction; howey-
er,-the exact basis under Rule 12 is unclear) ,The
record here enabled the district couit to properly
rule as a matter of law either that no claim for re-
lief could be stated (as it did) or that there was no
federal subject matter Jurrsdrctron :

Alternatrvely, on this- record it could be ‘

" treated as a motion for ¢ summary judgment as was L
"done in Great Western, supra. Nevertheless, we . -
“are persuaded that our textual analysrs is the cor- - '

b rect approach on this record.

[**11] [*431] THE SECURITYISSUE

LR




583 F2d 426, *, 1978 US. App LEXIS 8679, **; U s

Fed. Sec. L Rep (CCH) P96,588

|
‘ & ~ The term "security" is deﬂned broadly under both
SRE RN the Securities Act of 1933 and the Securrttes Exchange
o Act of 1934 The E‘{channe Act provrdes that :
T "._}’ unlt,ss the context otherw15e re-
S quires. ;

(10) The terrn "securrty‘ means any"'
note. .. investment contract . c.oorany o
: Certiﬁcate of interest or participation in,
. “temporary or interim certificate_ for, re-
~ - ceipt for, or warrant or’ right to- subscribe
~to or purchase, any of the foregoing . .. " "

5 USC § 78c(a)(10) Even thouvh the deﬁmtron mf o
- “-the Securities Act of 1933 is slightly different, the two.

- definitions have been held to be virtually identical.

" “Tcherepnin v. Knight, 389 US. 332, 335-336, 88 S. Ct.:
548, 19 L. Ed 2d 564 (1967); United California Bank v.

- THC Financial Corp., 557 F.2d 1351, 1356 (9th Cir.. - '

: ,‘1977) Great Western Bank & Trust V. Kotz, 532 F 2d.
1252, 1255 (9th Cir. 1976). The definition of security

. under the Arizona securities law (4riz.Rev.Stat. §
Gt 44—1801 et seq) is also-similar-and has been held to be

: v~v1rtually identical to the definition under the federal se-:
7 curities law. State v. Brewer, 26 Ariz.App. 408, 549 P.2d"
188, 195 (1976); [**12] And see Hall'v. Security Plan--
ning Service, -Inc., 371 °F. Supp 7,14 (DC1974) The
i analysrs of whether a security was involved in this trans-
" action is equally applicable to the question as presented:
under Anzona law and under both f the federal statutes :

It has been ultrmately left up o.the federal courts to_: s

- statutes. - United Housmg Foundatzon, Inc. v Formani e
_421 US. 837, 848, 95 S. Ct. 2051, 44 L Ed 2d 621

- the importance of this is minimal since the results that:‘:\ ,k :
j“are reached are generally con51stent Srolo T

-6 _ The Ninth Circuit 1 uses a rrsk caprtal test 1n e
- “determining whether a transaction is a security:

LT ; . ‘we find that the transaction involved did not in- - .

| ... The Second Circuit employed a hteral approach,j Sk
“in_defining security in-a recent case:

i ally follow an "mvestment commercral" test

“The literal” approach of the Second Crrcurty”

~ was advocated by Judge Frlendly in Exchange:

- Tment COmmerCtal test to a factual srtuatron simi-= -
e lar to the present case is McGovern Plaza Joint
. ,Venlure V.- First of Denver, 562 F.2d 645 (10th

_determme what financial _transactions actually involve -~ "Cir. 1977), where the plamttff sought financing

B s " R &
.. "securities" so as to come within the coverage of these: = '+ ..
: . for the constructton of a hotel

.+ 'gave .a “construction - loan * commrtment and a~

. permanent loan commitment to the plamtrff by
* which the construction was to be financed. ‘After’
S .the defendants failed to carry out their loan com
‘mitments, the plaintiff brought an dction allegmo e

- violation  of  the' securities laws,

«(1975). There is a split between' different circuits in the -
. ‘analysis that is utilized in deﬁnmg "securrtles" ‘however, -

" was not a security. "The Tenth Circuit affirmed
the dismissal after finding that the constructlonk
> financing was not a security under the commer-
k - cial investment test.
- volve securities under the Federal securities laws. . * . * said: "(i) sho rt, there is nothing to indicate that
> thisis anything other than the typtcal situation -

~where a real estate developer goes into the opert

This approach is followed in this decision where. *

: CAnd thel .
Third, Fifth, Seventh, and Tenth Circuits gener-‘r Ll

i ©. 647, This same ratronale is equally apphcable to b
the present case r el

E ;kNatzonal Bank of Chzcago v. T ouche Ross & Co e
544 F.2d 1126 (2d Cir. 1976). Judge Frxendly o

said that all "notes" should be considered securi- ;
ties under the securities laws, unless the note -

. bears "a strong family resemblance” to an enu-

merated list where the context of the transaction

required an exception.  Despite the fact that this -

list focuses on smaller transactions,‘a note vrven e

" to finance construction as- is mvolved insthe: i

present ‘case; should at-least qualtfy as a relative

‘to Judge Friendly's list ‘of exceptlons so. that it -
5 would not be a security under the sccurltles laws.

The "mvestment commerctal" test is pre-

~ ‘mised on the view that the securities laws evinced = -
- the ‘concern of Congress “about practices asso- -
. ciated with investment transactions;’ ‘and ‘that. the
~securities laws were not: designed to regulate
- “commercial transactions.
" tics are considered in detennmm" the investment
- or commercial nature of different notes. See, - ,
- e.g., McGovern Plaza Joint Venture v. First of - = -
" Denver, 562 F.2d 645 (10th Cir. 1977); C. N..S. =+

“Different characterrs— el

Enterprises, Inc. v. G. & G. Enterprises, Inc., 508 '

F.2d 1354 (7th Cir. 1975), Cert. denied, 423 US, -
1825, 96.5..Ct. 38, 46 L. Ed 2d 40 (1975)
* McClure v, First National Bank of Lubbock; 497
" F.2d 490 (5th Cir.. 1974), Cert. denied, 420.US. .. -
930,055 Ct. 1132, 43 L Ed 2d 402 (1975), Li-
. now. Czty Investmg Co 487 F2d 689 (3rd Cu L

A decrsron mvest—

applymg‘ h 3

The defendants ;

The district
court dismissed the action because the tratisaction

In conclusron the court

market to secure financing for his venture." Id at
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[**13] ‘Whether the promissory note and other

documents given to Amfac constituted. [*432] "securi-
~ties" within the meaning of the securities laws must be

- analyzed under this circuit's "risk capital" test. - Under
“this test the ultimate inquiry is whether Amfac "contri- .
" buted "risk capital’ subject to the "entrepreneurial or ma- -
nagerial efforts' of (others)." United California Bankv.
THC Financial Corp., 557 F.2d 1351, 1358 (9th Cir. "
1977); Great Western Bank & Trust v. Kotz, 532 F.2d.
1252, 1257 (9th Cir. 1976). This approach encompasses *
the economic realities standard and the Howey 7 test

- which have been utilized by the Supreme Court in United -
Housing Foundation, Inc. v. Forman, 421 U.S. 837, 95 S.

Ct. 2051, 44 L. Ed 2d 621 (1975). United California- -
Bank v. THC Financial Corp 557 F.2d 1351, 1358 (9th

Ctr 1977) L L

7 SECw HaweyCo 328 US 293, 66S:

Ct. 1100 90L Ed 1244 (1946)

i Sl‘( factors were considered in Great Western And
United [**14] California Bank to measure the risk in-

" volved to the lender. These are not exclusive, nor is any o
: smgle one dlsposmve The factors used were:

(l) ttme

) 'cauaeaufzaﬁo‘_n,' e o

(@) form of the cbligation,

7 (4) circumstances of issuance, =

(5) relattonshlp between the amount"“'i"

borrowed and the. srze of the borrower s-__'f " -

busmess and S

} :(6) the contemplated use of the funds,

: Even though these factors’ may be analyzed mdtvrdually, "

it is their combined effect which is important. They:
should not be applied blindly. They must be’ considered

+ o within the context of the securities laws and their pur-’
" pose. The securities laws were designed to provide for
. _the disclosure of information to those who invested risk
" capital and to protect them from fraud. * With these con- '
- siderations in mind, we now turn to thé ultimate question

of whether Amfac contributed capital which was subject

‘to the risk of the entrepreneurlal or manaoenal efforts of =
: Artzona Mall -

8 In United Housmo Fozma’atzon Inc. V.

Forman, 421 U.S. 837, 95.S. Ct.2051,72059, 44 .

L Ed ?d 671 (1975) the Supreme Court stated ;
g "The prxmary purpose of the Acts of 1933‘ '

" and 1934 was to eliminate serious abuses in'a. S S
i largely unreoul‘ated securlttes market.. The focus .
of the Acts is on the capital market of the enter-

-+ prise system: the sale of securities to raise capital
for proﬁt-makmc purposes, the- exchanges on
- which securities are traded, and the need for reg--

ulation to prevent fraud and to protect the interest

of 1 mvestors

[**15] Two: of the Great Western factors may

~ support Amfac's construction of the note as a security: I

“The relationship between the amount borrowed and the =~~~
-~ size of the borrower's business, and the contemplateduse =~
- -of the proceeds. - The risk to the lender increases in pro-

portion to the amount that is borrowed in relation to the -

* size of the borrower's business. The risk to the lender -

also increases in proportion- to the degree to which his

~ funds are necessary. to the formation of the enterprise. - .~

v Since none of the attached documents shed any light on .= S
SR these factors, they will be resolved in favor of Amfacand . -~
" it-will be assumed for purposes of this decision that Am-" =~~~
fac could present facts to support its position on these -~ :
" two factors, Nonetheless, this is far from being deter- == = &~
- minative on the issue since Amfac took several steps to - -
i ,"/protect itself from any I‘lSk whlch may have been created’ g it
?eb}' these factors. - . . '

As a general rule the longer one's money is held by" .

another the greater the I'lSk of loss becomes for the one o
contrlbutlno the money. Under the terms of the various
- agreements, Amfac's money was not at risk for a: long -
- period of time. The promissory. note was due and paya- -
. ible. twenty-four months [**16] after the date of execu- '
tion of the note. However, the disbursements by Amfac =
* ;. under the note were dependent upon the progress of con--. © 0 5
" ‘struction and the “assurances of lease commitments. - -
~Onlya portton of Amfac's money was actually at risk for
‘the entire twenty- -four month period, with the remainder

at risk for shorter periods, which were dependent upon

“the degree to which Amfac's risk was secured by the
- lease commitments and completion of the construction, "
Moreover, it was within the exclusive control of Amfac
‘to cease loan disbursements for a variety of reasons, thus =+
“giving it the power to reduce the overall risk. In the” |
“event of default, Amfac was [*433] entitled to dccele- -
rate’ under the agreement and demand immediate | pay-- . '
‘ment of principal and interest (which eventually Amfac L
- did): " These considerations’ taken together support our - -
“finding that Amfac's money was not at risk with. Arlzona
AMall for any substantlal length of time. : =
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_If a lender is unsecured, then repayment of the loan

~'is more dependent upon the managerial or entrepreneuri- -

- al efforts of the borrower. [fthe loan is secured, then the
- lender is not as dependent since he can always look to
_the collateral in the event of nonpayment.

with secured loans.
‘ ~complet10n of the shopptncr center and the procurement

- bursemients. Addmonally, Amfac was ‘secured by’ the
additional collateral put up by the Ericsons and by their
“guarantees.  This certainly made Amfac's loan more
secured than the lenders were in either the Great Western
- or United California Bank cases.

( the accounts recervable of the borrower

~The form of the oblwatron supports appellees posr-

o tion that a commercial loan was involved here and notan

- investment of risk capital. * Throughout the documents

- attached to plamttft‘s complamt Amfac is referred to as
. lender and Arizona Mall is referred to as the borrower. -
-+ There is the promissory note, the building loan agree-
ment, [r*18] the construction contract, and the guar-
: ‘Nowhere: is there any indication that the parties’
" were deahng with securtttes or that they believed that
- the securities laws wotld govern the transaction. '* All .
" of the documents taken together lead to the mescapable o
i }concluston that this was a typical construction ﬁnancmov,;;‘
"transactron and not the sale of a securlty or. securl-?“l g

' anitees.

" the name may be a factor in dec1dmg whether an

~instrument is a security for the purpose of apply-
Id. at 850, 95.S.

-ing the federal securities laws,’
Ct. 2051. The Court said that it may be impor-

tant -because the parties may believe that the..

" transactionis covered by the securities laws when

" the instruments involved are characterized in the

w0 manner whereby the securities laws usually come
- “into,play. - The form and characterlzatron of the'r" ¢
o "butldmg loan agreement and prormssory note in
. the present case would certamly not give rise to- ../

.any reasonable expectation by ‘Amfac that the

‘transactlon would be covered by the securrtles :

: laws

[**17]" e
* There is a greater risk created with unsecured loans than - -
v Amfac was a secured lender. The
- loan was secured by the shopping center itself. Amfac's.
disbursements were timed and . conditioned upon the

‘Obviously, the intention of Am--
fac was to have its loan secured to the extent of its dis-

In Great Western, the
o lender was unsecured except for the requirement that the
i borrower maintain a minimum balance.
" in United California Bank only held a security interest in =~

~And the lender - -

: /tI‘U.SfJS

,9 In fUnzted, Housmg Foundatzon Inc v L

Forman 421 US. 837,95 8. Ct. 2051, 44L Ed

‘ d~'@'62] (]975), the Supreme Court held that the ¢ =

- name given to an instrament is not dtsposmve as
" to whether it is a security, but went on to say | that

: '?557 F 2a’ at 1357 ﬁz 8 In the present case, the soIe
lender is bringing an action against the borrowers under = - r
the promissory note. Even if Amfac is bringing the ac+. . . “a.

managerial skills of Arizona Mall. . ‘
-, ‘amount dlsbursed [**21] was t0 be paid monthlyto:: @
' Neither the payment of principal nor. interest .
* was conditioned upon the success of the shopping center. g
" The entire principal amount of the promissory note was =~

[**19]‘ |

 ditional collateral ‘which was pledged by the
Ericsons.
i actlon thrs was of minor srvmﬁcance e

The c1rcumstances surroundmqr the issuance of the S
, ,promlssory note similarly cannot support a finding that.
Amfac was placing its money at the risk of the entrepre-
neurial or managerial efforts of the appelliees.
. the lender negotiated the transaction with Arizona Mall
“and the other appellees. ,
‘mformanon was made available to them. ~The building ,
“loan -agreement prohibited any further borrowing by . -
Artzona Mall could not and did not offer -

Amfac as

~Amfac:admits that all relevant

Arizona Mall,
the promlssory ‘note or any other promrssory notes to-

“anyone else, and so it was not part of any type of publrc
= offermc ‘ . : : : . X

Amfac argues that 90% Of the prormssory note from,n, e
"Arizona Mall was held by other real estate investment -~ "~ =
, In view of the circumstances surrounding the = .o
“ transaction; this factor is not given too much weight. .
- Interests in-the 'note were not: offered to the publtc at i
large.  Amfac had the opportumty to inspect [**20] all - o
of the relevant information surroundmg the project prior = - -
Amfac was a sophisticated lender. . ..
*Furthermore, Amfac had the continuing right to inspect R
‘the project and the books and records of Arizona Maltat 7
any time. . Moreover, the United" Calrforma Bank deci- -

“'sion suggests that the [*434] promissory. ‘note should‘,
: ;be analyzed separately from any parttcrpatton mterests tn"

to enterma mto it.:

- "(W)hrle the underlymg note may not‘/ -
- be a security, the partlctpatron interest i
. f"‘may fall within the definition of a securi-
Sty Cf ‘ Avenue State Bank V. Tourtelot e
',379 F. Supp 250,254 (ND‘Illbl974) Mo

tion on behalf of those to whom It Sold participation

interests, the facts surroundmfr those separate transac-.
tions are not before the court, nor do they need to be to
- arrive at a decision in the present case. S

Other factors further dispel the 1dea that Amfac was e

placmo its money at risk subject to the entrepreneurlal or
.-Interest “on- the-

Arnfac

due and payable twenty-four months after the note was

10 Securities‘are‘partially‘involyed in the ad-

However in terms of the whole trans- .~ -
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~executed.  An acceleranon clause is not a typtcal cha-

srtuatton than an investment of risk mpxtnl

e The "economtc realities” of this transacnon all lead’f.
- to the conclusion that the promissory note given to Am-_

~“fac ‘was not a security. Amfac was not making an in-

vestment of risk capital subject to the managerial or en- -

jtrepreneurml efforts of Arizona Mall

~ meaning of the federal securities' laws.  If we were to

loan transactions," the purpose behind those laws would

,;_;’_’,;de 1232 ]260 (9th Cir. 1976)

s fac s complaint in’ the light most favorable to it, and re-

~ " solving any doubts in ‘favor ot Amfac, we conclude that
the complaint does not state a claim:upon: which’ relief

Ly could be granted under’ the securities laws. The district

. _court's dismissal of the second, thrrd fourth, fifth, sixth

" and seventh ¢ launs of Amf 's mplamt is therefo
vo“iﬁaft‘trmed S

TORT ACT ION AGAINST A SURET Y i
- Amfac's elghth cla1m for rehef alleged that Appellee

.as an obhgee under the construction surety bond. The
dlstrlct court dxsmlssed ‘this claim for failure to ¢ state a

the eighth claim stated claims for breach of fiduciary or

_‘:claxm agamst Commermal Union. -

*settle thus gtvmc rtse to an actlon in tort

»»partws

ractertsttc ofa securrty, nor are specific events of default :

“The United California Bank decrston considered the

fact that the notes involved there carried an interest rate, . versity action is required to apply state law to questtons S

-of substantive law.
* be examined to determine whether Amfac stated a claim

~2.75% Over commercial prime as an additional factor -
indicating that a commercial lending situation was con--
templated rather than an investment of risk capital. 557 -
- “F.2d at 1358. The promissory note to Amfac carried an -
interest rate -of 4% Or 51/2% Over ‘commercial prtme'
- which is also more: indicative of a commercial lendmo‘

:have been able to point to any Arlzona law which dtrect-z ey
“ly confronts the issue before the court,

L "expan d the reach of those acts to ordinary commercial indicates that the Arizona courts would not imply a cause . v
*.+_of action in tort for breach of the obligation of good faith
by a surety. It would seem that the Arizona courts would.. - = 0 e
o follow the general rule that the liability of the surety- is S
' limited to.the express terms of the surety contract. Id.~
“There does not appear to be any ‘cases, from any Jut‘lSdlC- Sl !
“tion, where a court- has tmphed a cause of action giving
an’ obltoee a claim in tort when a surety has allegedly
,‘;breached an obhgatlon of good fatth Even Cahtorma,
“law, which Amfac finds so persuaswe ‘holds that a surety
}'cannot be held beyond the express terms of the contract.

be distorted. Great Western Bank & Trmt V., Kot., ,337 ’,,

After revlewmcr thlS transactlon as set forth m Am-‘

“Cal. 2d 275 70 Cal Rptr 393 444 P. 2d 63, 71 (1968)

'whlch it argues gives an insured under a liability insur- -
_,ance contract the" right [**25] to sue in tort when the’
“insurer has breached its duty of good faith under the con=
“"tract of insurance.

v,_Commercral Union had breached a duty owed to-Amfac

: rmbtple should be extended by us to surety contracts

~ any implied duty. The district court granted Amfac leave
to amend the eighth claim to [**23] assert any contract

" parture itself. " We therefore affirm the district court's = =
- ‘dismissal of Amfac's eighth claim for rellef insofar as it *

t t urt AF D.
Jurlsdlctton of this clalm is based on dtversny of the P The Judgment ofthe dls m c0 1S k FIRME k

28 USC § 1332(a) Amfac 1s an Oregonv

L corporatton with its prmc1pal p}ace of business i in Call-'o_ -
2 torma

Commercial Union is a.Massachusetts corpora- = .
tion with its principal place of business in Massachusetts.
Under the Erie doctrine, the federal court sitting in a di-

‘In this case, the law of Arizona must

upon which relief could be granted. None of the parties

In this situation
a’ [*435] federal court must use its own best judgment -

’, in predicting what the Arizona Supreme Court would . .
.. decide “in this case:
. pany, 309 F2d87 (9th Cir. 1967)

Tavernier v, che)haeu.se/ Com- . -

In d case mvolvmu @ [**74] surety s dunes towards :

- his prinei al, an Arizona deci ton imposed the oblig
Amfac was mak- o F pal, an Arizona decis p obligation

ing a construction loan to finance a shopping center. A
‘note given'to:a lender [**22] in the course of a com-

mercial financing transaction is not a securlty within the strictly limited by the terms of his contract,

of acting in good faith on the surety. Cushinan v. Nation- - :

- al Surety Corp.. of New York, 4 Ariz.App. 24, 417 P2d"# ;fy.b
337, 340 (1966). However, the surcty's liability was . .

o This -

ee United States. Leasmg Corporatzon v. duPont, 69 .

;Amfac rehes on Arlzona and Callforma case law“a
AIthough this authority may . have.
ome persuasive effect, it does not persuade us that th

ThlS court faced wrth Anzona case law mdxcatmo a
reluctance to expand a surety's hablhty, and no case law. -

:from any- other-jurisdiction mak1n<I a surety: liable in tort - - '

: : li ti ill not mak,
On appeal A fac aroues that a su:ety S bon d A to"an obligee in this situation, will not make such a de--

- ‘owes an implied duty of good faith to the obhgee of the. -

.. bond, and that a breach occurs when the surety falls to.;{ attempts to state a claim oundin g in tort.

A
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